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What’s Ahead for Federal Gift Tax? 
-by Neil E. Harl*
Since enactment of the repeal legislation in 2001,1 the focus has been primarily on the 
federal estate tax and, to a lesser degree, on the generation skipping transfer tax, with relatively 
less emphasis on the federal gift tax. Yet the federal gift tax may potentially assume much 
greater importance if the repeal provisions become reality and the transfer tax system does 
not revert to its 2001 status, as could well occur.2 
It is important to note that December 31, 2009, is now just over three years away. 
Review of what was done in 2001 
	 The	applicable	exclusion	amount	(which	had	been	expressed	as	a	“unified	federal	estate	
and gift tax credit”) was amended with the applicable exclusion amount for federal gift 
tax purposes “decoupled” from the federal estate tax beginning in 2002.3 For federal gift 
tax purposes, the applicable exclusion amount was set at $1,000,000 and remains there 
indefinitely unless the “sunset” provision goes into effect.4 At the same time, the federal 
estate tax applicable exclusion amount was likewise increased to $1,000,000 in 2002 but, 
unlike the federal gift tax applicable exclusion amount, was boosted to $1,500,000 in 
2004, $2,000,000 in 2006 and scheduled for an increase to $3,500,000 in 2009.5 Thus, the 
applicable exclusion amount was”decoupled,” but the calculation of the federal estate tax 
at death remains coupled.6 The gift tax applicable exclusion amount is the amount in effect 
under I.R.C. § 2010 but determined as if the applicable exclusion amount is $1,000,000.7 
The top federal estate and gift tax rate (which had been 55 percent for deaths after 1983) 
(of the excess over $3,000,000 of taxable estate) was reduced beginning in 2002.8 The 
combined rate was reduced to 50 percent for decedents dying and gifts made in 2002, 49 
percent in 2003, 48 percent in 2004, 47 percent in 2005, 46 percent in 2006 and 45 percent 
in 2007 where the rate plateaus until either repeal occurs as to the federal estate tax, the 
“sunset” provision returns all rates to 2001 levels, additional amending legislation is 
enacted or, as to the federal gift tax, the rate drops permanently to 35 percent after 2009 (35 
percent of the excess over $500,000).9 Note that the Congress never anticipated repeal of 
the federal gift tax and still does not anticipate repeal of the federal gift tax. If the federal 
estate tax is repealed, the federal gift tax will survive with an applicable exclusion amount 
of $1,000,000 and a rate of 35 percent (equal to the maximum federal income tax rate). If 
the “sunset” provision prevails, both the federal estate tax and the federal gift tax will return 
to an applicable exclusion amount of $1,000,000. 
* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Professor of Economics, 
Iowa State University; member of the Iowa Bar. 
Agricultural Law Digest is published by the Agricultural Law Press, P.O. Box 50703, Eugene, OR 97405 (ph 541-513-5594), bimonthly except June and December. 
Annual subscription $110 ($90 by e-mail). Copyright 2006 by Robert P. Achenbach, Jr. and Neil E. Harl. No part of this newsletter may be reproduced or transmitted 
in any form or by any means, electronic or mechanical, including photocopying, recording or by any information storage or retrieval system, without prior permission in 
writing from the publisher.  http://www.agrilawpress.com  Printed on recycled paper.
65 
66 Agricultural Law Digest 
Congress was advised in early 2001 that repeal of the federal 
gift tax would seriously jeopardize the revenue stream from the 
federal income tax. 
	 Because	of	Congressional	fiscal	rules,	the	2001	Act	provided	
that Chapter 11 of the Internal Revenue Code (federal estate tax) 
was not to apply to estates of decedents dying after December 
31, 2010.10	The	2001	Act	specified	that	“all	provisions	of,	and	
amendments made by the Act shall not apply . . . to estates of 
decedents dying, gifts made or generation skipping transfers after 
December 31, 2010.”11 Therefore, all provisions, unless further 
legislation is enacted amending the provisions, revert to the status 
of the provisions as of the date of enactment in 2001. 
Effect on income tax basis 
The provision authorizing a new income tax basis at death,12 
which can be up or down from the decedent’s pre-death basis, 
has generally allowed an income tax basis equal to the fair 
market value (or value used for federal estate tax purposes) 
as of the date of death or the alternate valuation date.13 In a 
community property state, the surviving spouse’s one-half share 
of community property held by the decedent and surviving spouse 
generally is treated as having passed from the decedent and thus 
has been eligible for a new basis at death. The rule applies if at 
least one-half of the whole of the community interest is included 
in the decedent’s gross estate. 
Under the 2001Act, no change was made in the rules governing 
income tax basis determinations at death until repeal of the 
federal estate tax, effective for deaths after December 31, 2009.14 
After 2009, recipients of eligible property transferred at the 
decedent’s death will receive an income tax basis equal to the 
lesser of the adjusted income tax basis of the decedent or the fair 
market value of the property at the decedent’s death.15 Property 
acquired from the decedent will be treated as if acquired by gift16 
except for an additional allowance (which can be used to increase 
the pre-death basis but not above fair market value) of $1.3 
million per estate, $3 million in addition for a surviving spouse 
and $60,000 for a non-resident who is not a U.S. citizen.17 The 
basis	increase	amounts	are		adjusted	for	inflation	for	decedents	 
dying after 2010, if carryover basis is still in effect at that time.18 
The $1.3 million amount is increased by the amount of unused 
capital losses, net operating losses and certain “built-in” losses 
of the decedent.19 
In conclusion 
	 At	the	moment,	the	fiscal	condition	of	the	country	suggests	
that complete repeal is unlikely with a compromise expected 
in 2006 or 2007 based upon an applicable exclusion amount of 
somewhere in the range of $3 million to $3.5 million per decedent 
and a tax rate of 15 percent or higher and a new income tax basis 
at death. 
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